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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 1st day of July, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-13095 and
V. SE- 13096
OKLAHOVA EXECUTI VE JET CHARTER, | NC
and ALAN CURTI S,

Respondent s.

N N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge Wlliam R Millins at
the conclusion of a hearing limted to sanction held in these
consol i dated cases on June 3, 1993.%' |In that decision, the |aw

judge affirmed the Adm nistrator's energency order revoking the

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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airline transport pilot certificate of respondent Alan Curtis
based on his admtted falsification of flight records pertaining
to eight flights operated by respondent Okl ahoma Executive Jet
Charter, Inc. (OEJC), in violation of 14 C.F.R 61.59(a)(2)?2
Wth regard to OEJC, which was charged with the sanme regul atory
viol ati on based on the sane incident of falsification, the |aw
j udge nodified the sanction sought in the enmergency order from
revocation of OEJC s air carrier operating certificate to
assessnent of a $3,500 civil penalty. It is fromthis
nodi fication of sanction that the Adm nistrator appeals. As
di scussed bel ow, we deny the Adm nistrator's appeal and affirm

the law judge's initial decision.?

2 Section 61.59(a)(2) provides as follows:

8 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records.

(a) No person may neke or cause to be made --
* * *

(2) Any fraudulent or intentionally false entry in any
| ogbook, record, or report that is required to be kept,
made, or used, to show conpliance with any requirenment for
the i ssuance, or exercise of the privileges, or any
certificate or rating under this part

% Respondent Curtis filed an appeal fromthe initial
deci sion seeking to contest the revocation of his airline
transport certificate, but Curtis failed to perfect the appeal by
tinmely filing of an appeal brief. H's appeal is therefore
di sm ssed pursuant to 821.57(b). Accordingly, we need not
address the Adm nistrator's contention that Curtis' notice of
appeal should be considered untinely. |In light of our dism ssal
of Curtis' appeal, we wll not consider the argunents included in
the reply brief which challenge the revocation of Curtis' airmn
certificate, nor need we consider the "supplenental” reply brief,
whi ch consists alnost entirely of argunments in support of Curtis'
di sal | oned appeal. We note, however, that the supplenental brief
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At the hearing in this case respondents Alan Curtis
(president, chief pilot, director of operations, and check airmn
for CEJC) and OEJC, through counsel, stipulated to the
al l egations contained in the conplaints, as anmended.* (Tr. 6.)
Respondent Curtis freely admtted that he knowngly falsified
records of eight flights operated by OEJC by changi ng the nane of
the pilot in command. (Tr. 6, 8-9, 14, 18, 52, 56.) He
expl ai ned that he was under the inpression that his check airman
aut hori zation had | apsed sonetime before he gave check rides to
two pilots, so he changed the flight records in an attenpt to
cover up what he then believed were CEJC s illegal use of pilots
who had not received proper check rides. It subsequently becane
apparent that there actually had been no lapse in his check
ai rman aut horization. (Tr. 14-7.)

In affirmng the revocation of respondent Curtis' airman
certificate the | aw judge held that, despite the fact that his
falsifications did not conceal an underlying safety violation,

t hose fal sifications nonethel ess conpromsed the integrity of the
reporting systemand showed a | ack of qualifications to hold an
(..continued)

suggests an attenpt by respondent Curtis to withdraw his
voluntary adm ssion to the charges in the anmended conpl ai nt, made
on the record and with assistance of counsel. No grounds for the
untinmely withdrawal of the stipulations nade at trial are
offered. (See Tr. 6.)

* The conplaints were amended at the hearing to delete
al l egations that respondent Curtis gave check rides to two pilots
after his check airman authorization had expired, and that
respondent OEJC used those pilots when they had not passed the

required flight check, in violation of 14 C F. R 135.299(a).
(Tr. 5, 68.)
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airman certificate. (Tr. 70-3.)

In explaining his reasons for nodifying the sanction agai nst
CEJC fromrevocation of its operating certificate to a civi
penalty, the law judge first referred to the new civil penalty
| egi sl ation® which authorizes the Board to nodify the type of
sanction to be inposed from suspension or revocation to
assessnment of a civil penalty. (Tr. 73.) He then stated that he
believed a civil penalty against OEJC woul d be appropriate
because 1) the "alter ego" theory under which the Adm ni strator
sought to hold CEJC responsi ble for respondent Curtis'
fal sification would not have been avail abl e agai nst a | arger
busi ness, and 2) revocation of OEJC s operating certificate would
adversely affect the several individuals and businesses in the

community that depend, either in full or in part, on OEJC for

> The FAA CGivil Penalty Administrative Assessment Act of
1992, Pub. L. No. 102-345, § 3, 106 Stat. 923 (1992) adds the
foll ow ng | anguage to section 609(a) of the Federal Aviation Act
(49 U.S.C. 1429(a)) (new |l anguage in italics):

Any person whose certificate is affected by such an order

[ amendi ng, nodifying, suspending, or revoking a certificate]
of the Adm nistrator under this section nay appeal the

Adm nistrator's order to the Board and the Board may, after
noti ce and hearing, anmend, nodify, or reverse the

Adm nistrator's order. In the conduct of its hearings under
this subsection, the Board shall not be bound by any
findings of fact of the Adm nistrator but shall be bound by
all validly adopted interpretations of |aws and regul ati ons
adm ni stered by the Federal Aviation Adm nistration and of
witten agency policy guidance available to the public
relating to sanctions to be inposed under this subsection
unl ess the Board finds that any such interpretation is
arbitrary, capricious, or otherw se not in accordance with

| aw. The Board may, consistent with this subsection, nodify
the type of sanction to be inposed from suspension or
revocation of a certificate to assessnent of a civil

penal ty.
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their economc survival. (Tr. 74-6.) After considering proposed
civil penalty anmounts submtted by counsel, and noting the fact
that OEJC had al ready been shut down for several weeks, the | aw
j udge concluded that a civil penalty of $3,500 would be
appropriate. (Tr. 76.)

On appeal, the Adm nistrator does not challenge the | aw
judge's authority to inpose a civil penalty in |lieu of
revocation. Nor does he argue that the civil penalty assessed by
the law judge is inconsistent with any witten agency sanction
gui dance available to the public. Rather, the Adm nistrator
sinply argues that the revocation of OEJC s operating certificate
shoul d be reinstated because the | aw judge gave no cl ear and
conpel ling reasons for reducing the sanction, as required by

Administrator v. Mizquiz, 2 NTSB 1474, 1477 (1975).° The

Adm ni strator asserts that under Board precedent revocation is
the appropriate sanction for falsification, and the reasons given
by the | aw judge for the nodification in sanction provided no
basis to reduce the sanction.

In reply, OEJC maintains that it was within the | aw judge's
discretion to nodify the sanction. COEJC asserts that the
falsification in this case did not inplicate flight safety, and
that there is Board precedent for inposing sanctions |ess than

revocation in falsification cases. OEJC further argues that the

® The Muzqui z doctrine, as it is commonly referred to,
requires a Taw judge to offer clear and conpelling reasons for
reduci ng a sanction sought by the Adm nistrator when all of the
violations alleged in the order are affirmed. See al so
Adm ni strator v. Pearson, 3 NTSB 3837, 3839 (1981).
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Muzqui z doctrine is inapplicable to this case because the
Adm nistrator did not prove all of the charges in the conplaint.
Finally, OEJC asserts that the econom c inpact of revocation of
its operating certificate was properly considered as a mtigating
factor.
The Aircraft Owmers and Pilots Association (AOPA) and the

NTSB Bar Associ ati on have noved for |leave to file am cus curi ae

briefs arguing in support of the | aw judge's nodification of
sanction. Because this is the first case in which the Board has
been asked to review a | aw judge' s exercise of the new y-granted
statutory authority to nodify sanctions fromcertificate action
to civil penalty, and in light of our determ nation that the
briefs were tinely filed,” and that they do not unduly broaden
the matters at issue or prejudice the parties, we have accepted
these am cus briefs and considered the argunents set forth
t herein.?®

Upon careful consideration of the record and the briefs

filed in this case, we have concluded that no reason has been

" AOPA's brief was filed within the tine period allowed for
filing respondent's reply brief (i.e., by June 21). Although the
NTSB Bar Association's brief was filed on June 22, perm ssion to
file the brief was tinely requested.

8 OEJC s notion for oral argunent is denied. Wiile this
case is a matter of first inpression under the Cvil Penalty
Assessnent Act, it is also an energency proceeding in which OEJC
lost its right to do business immediately, and the Board is only
permtted 60 days within which to conplete its process of review.

G ven our disposition, we do not believe that OCEJC suffers any
prejudice fromthe denial of its notion. W have considered
several briefs and we do not believe our disposition of this case
woul d be aided by the presentation of oral argunent.
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shown to reverse the |law judge's nodification of the sanction
agai nst OEJC fromrevocation to assessnent of a $3,500 civil
penalty. Such a nodification is clearly authorized by the civil
penalty |l egislation, and the Adm nistrator has proffered no
witten, publicly avail abl e agency sanction gui dance to which the
Board m ght owe deference under the statutory schene adopted in
1992.° Nor are we aware of any previous cases in which
revocation of an air carrier operating certificate was upheld

under simlar circunstances.

° To the extent that agency sanction guidelines exist they
are generally found in the FAA s Sanction Gui dance Table. To
date, whether this Guidance Table will be consi dered capabl e of
satisfying the 1992 anendnents requiring witten and publicly
avai |l abl e sanction policy has not been litigated. NTSB Bar
Associ ation argues here that the CGui dance Tabl e should not be so
consi dered, but we do not reach this proposition, as the
Adm ni strator has not placed any reliance on the Table. However,
we do note that the CGui dance Tabl e does not appear to contenpl ate
that a violation of falsified records such as found here could be

charged against an air carrier or air taxi operator. The

Gui dance Tabl e contai ns sanction gui dance pertaining to
fal sification charges agai nst individuals, and record-keeping
vi ol ations by operators, but (other than one nention of
falsification of records inplicating airport security) it makes
no reference to falsification charges agai nst an operator. See
FAA Order No. 2150.3A, Appendix 4. Hence, the Admnistrator’™s
failure to offer witten sanction guidance nmay arise out of an
inability to do so. |In any event, in the absence of such a
proffer, this agency nust exercise its own discretion in

concl udi ng the case, paying to the Adm nistrator such deference
as is due to the logic of his position and the responsibilities
of his office.

1 The Administrator cites Administrator v. Charter Flight
Services, Inc., and M chael Shane Wskus, NISB Order No. EA-3131
(1990), a case where we upheld revocation of an air taxi's
operating certificate and the airman certificate of its
owner/operator (Wskus), based in part on Wskus' falsifications
of flight tinme records so as to conceal flight and duty tine
viol ations. However, in that case, unlike this case, the air
taxi operator was itself found to have independently violated
several safety regulations (relating to flight tine limtations
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I n upholding the | aw judge's nodification of sanction, we do
not necessarily subscribe to the explicit reasoning offered in
the oral initial decision issued at hearing. However, we are in
certain agreenment with a nunber of his general propositions. 1In
particular, we agree that the falsification of records is a nost
serious offense and certainly calls into question the
qualifications of an airman to hold a certificate. It does not
appear that the |aw judge hesitated at all with this proposition.
Hi s revocation of the airman's certificate is clearly in |line
wi th Board precedent, precedent established out of a need to
insure the integrity of records which, because of the
enor nousness of the aviation community under safety review, are
an essential underpinning of an effective enforcenent program
Nevert hel ess, the judge did not find that the record

supported carrying this revocation policy forward to the carrier.
We nust presune that this judgnment was in |large part predicated
on the fact that the Adm nistrator dropped the Part 135 charges
that applied directly to the air carrier certificate. The record
does not offer any suggestion as to whether the Adm nistrator
reconsi dered sanction subsequent to this substantial amendnent in
the charges. W know only that, based on the so-called alter ego

(..continued)
and use of an unauthorized aircraft) which placed conpliance

responsibility directly on the operator. |In this case, CEJC was
charged only with violating section 61.59(a)(2), a regulation
whi ch speaks only to falsifications by individuals. In any

event, Charter Flight Services clearly does not stand for the
general proposition that where an individual in control of an
operator is found to have falsified, the conpany is always
equal Iy cul pabl e.
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theory, the Adm nistrator continued to press for the proposition
that the acts of the respondent airman should be attributed to
the carrier wwth the sanme severity of outcone. Wile this theory
is not without sonme nerit, the Board nust al so place reliance on
the law judge's ability to sort out a host of issues and nuances
whi ch can be observed at trial and in discovery, but which do not
cone before us. Respondent testified at hearing, as did a nunber
of supporting w tnesses, and such testinony will have given the
| aw judge in this case an opportunity to observe the deneanor and
character of respondent and the nerits of his position.
Li kew se, the judge will have observed first hand the nerits of
the Admnistrator's case. Having had this exposure, we viewthe
| aw judge's nodification of sanction as being predicated on an
inplicit judgment that OEJC does not lack the requisite

qualifications to hold its operating certificate.

' To view the case thus, we nust confront the paradox that
respondent as airman has suffered revocation precisely on the
grounds of lack of qualification, but that the sane individual
m ght be expected to exercise his corporate regul atory
responsibilities satisfactorily. There is less to this paradox
than neets the eye. 1In the first instance, the | aw judge
observed that respondent, after m stakenly concl uding that he had
given invalid check rides, had taken steps to ensure that those
ai rmen he thought had been inproperly accredited did not continue
to operate aircraft for which he believed they were not current.

Thus, the | aw judge coul d conclude that respondent was not
callous or intentional with regard to violation of operational
principles. Second, the | aw judge may have al so concluded, with
nore than adequate justification, that respondent woul d be
chastened by the outcone in this proceeding. The loss of his
airman privileges will certainly alert himto the necessity of
great care in record keeping as well as operational functions.
Finally, the air carrier will not be the same conpany in the
aftermath of this proceeding. Wile respondent will still be its
alter ego in sonme respects, without the privileges of an airman
certificate he can no | onger performas chief pilot and check
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Agai nst this judgnent of our |aw judge we have little nore
than the Adm nistrator's m splaced reliance on the Mizqui z
doctrine. This doctrine essentially requires |aw judges to defer
to the Admnistrator's choice of sanction when all of the
violations alleged in the conplaint have been affirnmed, clearly
not the situation here. W note first that our new y-granted
statutory authority to nodify sanction from suspension or
revocation to assessnment of a civil penalty casts considerable
doubt over the continued viability of the Board' s self-inposed
Mizqui z doctrine.* But even assuming the Mizquiz doctrine
remai ned intact after the new legislation, it does not govern
this case because not all of the charges in the conplaint were
affirmed. The alleged violation of 14 C.F. R 135.299(a) (use of
pil ots who had not passed the required flight check) was del eted
by the Adm nistrator at the beginning of the hearing, |eaving
only the section 61.59(a)(2) violation. (Tr. 5.) As noted
above, we are aware of no sanction gui dance or precedent
indicating that revocation is the only appropriate sanction for
(..continued)
ai rman, neaning that, for instance, the responsibility for check
ride status that gave rise to this case will no | onger involve
respondent Curtis, as another check airman will necessarily be
enpl oyed.

2 The Board has sought public comment on the issues raised
by inplenentation of the new civil penalty legislation. See 59
Fed. Reg. 11379 (Feb. 25, 1993). It is the position of the ACPA
and NTSB Bar Association that Mizqui z has been overtaken by the
sanction nodification provisions in the newlaw. W do not reach
this issue here because the question is not squarely before us,
as the Admnistrator's reliance on the doctrine could not, even
under ol d |l aw, be countenanced. Consequently, we prefer to await

the resolution of this issue in a proceeding without the tine
constraints of this energency.
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such a violation by an air taxi operator.

Finally, although the law judge's inplicit finding that OEJC
vi ol ated section 61.59 has not been challenged in this
proceedi ng, we feel conpelled to note that the applicability of
that regulation to a Part 135 operator such as OEJC is
questionable at best. The regulation on its face does not
prohibit falsification of records required to be kept by Part 135
operators. Rather, it speaks only to intentionally fal se or
fraudul ent entries in records required to be kept in connection
with certificates and ratings issued under Part 61 (i.e. those
issued to pilots and flight instructors). Consistent with this
limtation, the regulation only authorizes suspension or
revocation of airman and ground instructor certificates or
ratings.® Not surprisingly in light of the above, the FAA's own
Sanction Gui dance Table (FAA Order No. 2150.3A, Appendi x 4)
contains no sanction guidance related to a falsification

vi ol ation by an operator |ike OEJC

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The Admnistrator's appeal is denied; and

13 paragraph (b) of section 61.59 provides:

(b) The conm ssion by any person of an act prohibited
under paragraph (a) of this section is a basis for
suspendi ng or revoking any airman or ground instructor
certificate or rating held by that person.
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2. The initial decision assessing a $3,500 civil penalty agai nst

OEJC is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



